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b) The learned senior counsel for the Respondent, SECI confirmed that the reconciliation of 

the amount has been carried out between the Petitioner and SECI, which was also 

forwarded to the distribution licensee, BESCOM. However, so far, BESCOM has not 

confirmed the said claims. The learned senior counsel further submitted that the 

Respondent along with the Petitioner will once again take up the issue of reconciliation 

with distribution licensee and will approach the Commission thereafter, for issuance of an 

appropriate Order under Change in Law Rules. The learned counsel for the Petitioner also 

agreed to the submissions made by the learned senior counsel for SECI and prayed for short 

adjournment while the parties may reconcile the claims with distribution licensee and 

approach the Commission thereafter.  

 

c) Considering the submissions made by the learned counsel for the Petitioner and the learned 

senior counsel for the Respondent, SECI, the Commission adjourned the matter and 

permitted the Petitioner and SECI to reconcile the claims with distribution licensee, 

BESCOM within two weeks and approach the Commission for appropriate direction under 

Rule 3(8) of the Change in Law Rules and/or Section 79(1)(f) of the Electricity Act, 2003. 

The Commission held that the Petition shall be listed for hearing in due course for which 

separate notice will be issued. 

 

d) The present Petition was re-listed for hearing before this Commission on 05.07.2022, where 

it made the following observations: 

 

Case was called out for virtual hearing.  

 

2. At the outset, learned senior counsel for the Respondent No.1, SECI submitted that 

the reconciliation process of the Petitioner’s Change in Law claims relating to GST 

Laws has already completed and agreed upon between the parties and accordingly, 

the Commission may pass an appropriate order in terms thereof. Learned senior 

counsel sought liberty to place on record the details relating to the reconciliation 

process.  

 

3. Learned counsel for the Petitioner confirmed that the amount for the Change in Law 

claims of the Petitioner has been reconciled with SECI. Learned counsel further 

submitted that under the annuity mode of payment, upfront lump sum amount has been 

calculated by assuming the date of payment to be 28th February, 2022. However, since 

four months have already elapsed from the said date, SECI may be directed to pay the 

monthly annuity amount for elapsed period as upfront lumpsum amount. Learned 

counsel added that while the Commission in its order dated 20.8.2021 in Petition No. 

536/MP/2020 and Ors. has permitted SECI to make the payment of upfront lumpsum 
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amount within the period of 60 days from the order, keeping in view that the 

considerable period has already elapsed and the Petitioner is facing severe financial 

stress, SECI may be directed to make such payment in the reduced timeline.  

 

4. After hearing the learned senior counsel for SECI and the learned counsel for the 

Petitioner, the Commission directed the parties to file their respective note of 

submissions within a week with copy to the other side.  

 

5. Subject to the above, the Commission reserved the matter for order. 

 

 

Submissions by SECI: 

15. SECI had filed a short submission on 04.07.2022 vide which it has submitted as under: 

a) SECI filed the submissions on 09.11.2021 in the above-mentioned Petition. In the said 

submissions, SECI had placed on record its letter dated 22.03.2021 to the Petitioner and 

its letter dated 26.03.2021 to BESCOM, whereby SECI had communicated the provisional 

reconciliation of the GST claims of the Petitioner in respect of Petitioner’s 30 MW project 

established in Karnataka. 

b) In pursuance to  the Order dated 20.08.2021 of the Commission passed in Petition 

No.536/MP/2020 in the matter of Solar Energy Corporation of India Limited -v- M/s Azure 

Power Venus Private Limited & Others, wherein the Commission has also decided the 

aspect of cut-off date for GST claims in Paragraphs 81 and 92 to 96, SECI vide its letter 

dated 07.02.2022 to the Petitioner and by letter dated 08.02.2022 to BESCOM has 

communicated the revised reconciliation of the GST claims in respect of 30 MW project 

of Petitioner as Rs. 6,96,91,565/-. The Petitioner and BESCOM were also parties to the 

said Petition No.536/MP/2020 and therefore the Order dated 20.08.2021 is binding on all 

the parties.  

c) The Petitioner vide its communication dated 23.02.2022 has accepted the revised 

reconciliation done by SECI in terms of SECI’s letter dated 07.02.2022.  

d) BESCOM is yet to respond to the revised reconciliation given by SECI vide its letter dated 

08.03.2022 in respect of the GST claims of the Petitioner. In the circumstances, the 

Commission may be pleased to issue directions to BESCOM (i.e. the power procurer under 

the PSA), to make payment towards the reconciled claims of the GST payable by SECI to 

Petitioner, on a back to back basis under the PSA in a time bound manner. In this regard, 

the Order dated 13.05.2021 passed by the Commission in Petition No.73/MP/2020 along 
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with I.A. No.21 of 2021 in the matter of SB Energy One Private Limited –v- Solar Energy 

Corporation of India Limited and Another is relevant. 

 

Submissions by the Petitioner: 

16. The Petitioner has also filed note for argument on 07.07.2022, vide which it had made the 

following submissions: 

a) SECI vide its letter 07.02.2022 approached the Petitioner and proposed to pay lumpsum 

of Rs. 2,09,96,818 and remaining annuity of Rs. 6,92,552, while assuming date of actual 

payment as 28.02.2022. The said proposal was also sent by SECI to the distribution 

licensees of the State of Karnataka vide letter dated 08.02.2022. The Petitioner vide 

letter dated 23.02.2022 has accepted the revised proposal made by SECI. However, 

considering that approx. five months have elapsed from the proposed date made by 

SECI, it is submitted that appropriate directions should be passed on SECI to release 

lumpsum of Rs. 2,44,59,578/- (i.e., upfront of Rs. 2,09,96,818/- as agreed during 

reconciliation + annuity of 5 months), and the remaining payments to be released 

through annuity of Rs. 6,92,552/- spread throughout the remaining period of 13 years 

from COD. Further, SECI may be directed to release the lumpsum payments at the 

earliest on urgent basis within the period of one week from the date of Order passed by 

this Commission.  

b) Therefore, this Commission may graciously: 

i. Declare that the introduction of GST Law is a Change in Law event under the 

PPA; 

ii. As per the reconciliation between the parties, hold and direct SECI to release 

lumpsum of Rs. 2,44,59,578 and pay the remining claim through equal monthly 

annuity of Rs. 6,92,552 spread throughout the remaining period of 13 years from 

COD; 

iii. Direct SECI to release the lumpsum payment within one week from the date of 

order; and 

iv. Pass any other order(s) as this Hon’ble Commission may deem fit in the interest 

of justice. 

 

Analysis and Decision 
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17. We observe that the Petitioner submitted its bid on 23.05.2016. The reverse auction process 

was carried out on 09.06.2016 and Letter of Intent was issued on 02.07.2016. Subsequently, 

on 02.08.2016, the Petitioner entered into a PPA for sale of 30 MW from the Project at a tariff 

of Rs. 4.43/ kWh. As per the PPA, the SCoD of the Project was 02.09.2017. On 01.07.2017, 

the GST Laws were introduced. The enactment of GST Laws is squarely covered as ‘Change 

in Law’.  

 

18. We observe that SECI vide its letter dated 07.02.2022 proposed to pay lumpsum of Rs. 

2,09,96,818 and remaining amount in monthly annuity of Rs. 6,92,552 spread throughout the 

remaining period of 13 years from COD, which was accepted by the Petitioner vide letter dated 

23.02.2022. The Petitioner and SECI have also admitted on record that the GST claims stand 

reconciled between themselves. The said proposal was also sent by SECI to the distribution 

utilities of the State of Karnataka vide letter dated 08.02.2022. The Petitioner has submitted 

that now SECI may be directed to release the lumpsum payment within one week from the date 

of Order. 

 

19. We observe that vide Order dated 20.08.2021 in Petition No. 536/MP/2020, the Commission 

has already held as under: 

“105. The summary of our findings are as follows:  

Issue No. 1:  

• The discount rate of annuity payments shall be 10.41% towards the expenditure 

incurred by SPDs on account of Change in Law (GST Laws or Safeguard Duty, as the 

case may be).  

• The liability of SECI/ Discoms for ‘Monthly Annuity Payments’ starts from 60th 

(sixtieth) day from the date of orders in respective petitions or from the date of 

submission of claims by the Respondent (SPDs), whichever is later. In case of delay in 

the Monthly Annuity Payment beyond the 60th (sixtieth) day from the date of orders in 

respective petitions or from the date of submission of claims by the Respondent (SPDs), 

whichever is later, late payment surcharge for the delayed period corresponding to 

each such delayed Monthly Annuity Payment(s) shall be payable as per respective 

PPAs/PSAs.  

• The “Tenure of Annuity Payments” shall be for 13 years.  

• The annuity payment liability shall be a part of the existing payment security 

mechanism as stipulated in the PPAs and already established under the PPAs by 

making suitable provision for the annuity payments.  

Issue No. 2:  
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• The prayer of SPDs that the interest on Customs Bond should be covered under 

Change in Law and should be paid in lumpsum as separate element is disallowed. 

Actual cash outflow (due to levy of safeguard duty) for which bonds have been executed 

will be payable and claims for Change in Law towards Safeguard Duty will be governed 

by orders in the petitions where the matter has been adjudicated.  

Issue No. 3:  

• Cut-off date for Safeguard Duty Claims: The invoices related to supply of the goods 

can be raised only up to the COD for all the equipment as per rated project capacity 

that has been installed and through which energy has flown into the grid.  

• Cut-off date for GST Claims: The invoices related to supply of the goods can be 

raised only up to COD for all the equipment as per the rated project capacity that has 

been installed and through which energy has flown into the grid. in case of supply of 

services related to goods procured up to COD, the invoices are to be raised within 30 

days of supply of such services, which cannot be later than 30 day of COD.  

Issue No. 4:  

• The SPDs shall have to pay all statutory taxes, duties, levies and cess etc. on Monthly 

Annuity Payments that may be required to be paid as per the terms of PPAs.  

Issue No. 5:  

• Since the pending petitions were not tagged along with the current Petitions, no 

general Order can be passed.” 

 

20. In view of the above discussions, the Commission holds that regarding GST claims, the 

reconciled claims may be released by the Respondent SECI at the earliest. The Contracting 

parties are directed to follow the directions given in Order dated 20.08.2021 in Petition No. 

536/MP/2020 meticulously. The Commission further directs that the Karnataka DISCOMS are 

liable to pay to the SECI all the above reconciled claims that SECI has to pay to the Petitioner. 

However, payment to the Petitioner by SECI is not conditional upon the payment to be made 

by the Karnataka DISCOMS to SECI. 

 

21. In view of the above I.A. 78 of 2021 is disposed of.  

 

22. In view of the above the Petition No. 52/MP/2019 is also partially disposed of except for 

prayers (b) (qua recurring cost).  

 

23. The Commission observes that the issue regarding O&M cost has been remanded by the 

Appellate Tribunal of Electricity in Appeal Numbers 61, 62, 63, 64 and 65 of 2021. Therefore, 

the Commission holds that the issues as contained in prayer (b) (qua recurring cost) of the 
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instant petition shall be dealt along with the remanded matters and to that extent the petition is 

tagged with Petition Nos. 184/MP/2018 & batch.  

 

 

 

     Sd/-                    Sd/-              Sd/-  
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